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Football

Termination of an employment contract between a club and a coach

Applicability of the RSTP and competence of FIEA to deal with an employment-related dispute between a club and a
coach of an international dimension

Absence of sporting results as just cause

Applicability of Art. 17 of the FIEA RSTP to coaches

Termination without just canse of an employment contract of set duration under Swiss law

1. Notwithstanding thatthe FIFA Regulations on the Status and Transfer of Players (RSTP)
is not directly applicable to coaches, the specific provisions of Articles 22 and 23 RSTP
are directly applicable to coaches, thanks to the direct and explicit extension of the pro-
visions to include matters relating to coaches. Prima facie, the FIFA Players Status Com-
mittee (PSC) is thus competent to deal with employment-related disputes between a club
or an association and a coach of an international dimension, unless the exception clause
mentionedin Article 22 RSTP is applicable. This exception clause will be applicable only
on condition that reference has specifically been made in the contract to a national inde-
pendent arbitration tribunal.

2.  The absence of sporting results cannot, as a general rule, constitute per se a reason to
terminate a contractual relationship with just cause.

3.  Article 17 RSTP is not applicable in a dispute concerning a coach (as opposed to a
player). Article 1 RSTP (“Scope”) provides that the Regulations concern “players”, not
coaches. Moreover, the FIFA Statutes no longer contain the provision which appeared in
Article 33.4 of their 2001 version, which equated coaches with players.

4.  Article 337c of the Swiss Code of Obligations (CO) provides that in case of termination
without just cause of an employment contractof set duration, the employer must, in prin-
ciple, pay to the employee everything which the employee would have been entitled to
receive until the agreed conclusion of the agreement. The burden of proof lies on the
party requesting compensation. Any amount which the employee saved, earned or inten-
tionally failed to earn further to termination can be deducted in mitigation of the amount
of the compensation. This reflects the general principle of damage mitigation.
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THE PARTIES

Anorthosis Famagusta FC (the Club or the Appellant) is a Cypriot football club affiliated with
the Cyprus Football Association (the CFA), which in turn is affiliated with FIFA.

Mr. Ernst Middendorp (the Respondent) is a German football coach.

FACTUAL BACKGROUND

The elements set out below are a summary of the main relevant facts, as established by the
Panel on the basis of the decision rendered by the FIFA Players’ Status Committee (“FIFA
PSC”) on 24 January 2011 (“the Decision”) in the case between the Club and the Respondent,
the written submissions of the Parties and the exhibits filed. Additional facts may be set out,
where relevant, in the legal considerations of the present award.

On 11 May 2009, the Appellant and the Respondent concluded an agreement (the Agreement),
valid from 1 June 2009 until 30 May 2010.

Also on 11 May 2009, the Parties signed an additional agreement (the Supplementary
Agreement), also valid from 1 June 2009 until May 2010.

According to the Agreement, the Respondent was entitled to receive from the Appellant the
total amount of EUR 100,000.00 in ten equal installments of EUR 10,000.00 each, payable on
the first day of each month, the first one on 1 August 2009.

The Supplementary Agreement stipulated that the Respondent was entitled to receive from the
Appellant the total amount of EUR 150,000.00 as follows: EUR 50,000.00 “upon signature of the
contract” and EUR 100,000.00 in ten monthly installments of EUR 10,000.00 each, payable at
the first day of each month, the first one on 1 August 2009. Additionally, the Respondent was
also entitled to receive inter alia: “Bonuses for wins as per the internal regulations of the ciub; EUR
50,000 (...) Extra Bonus for winning the Cypriot Championship; EUR 25,000.00 (...) Extra Bonus for
winning the Cypriot Cup; (...) EUR 200,000.00 (...) Extra Bonus for participation in the UEFA
Champions Group stage for the season 2010-2011".

As stated in the General Conditions of both the agreements “(7) The Employer has employed and
by this contract employs the Coach for the purpose of rendering bis services as a fulltime foothall Head -Coadb o
the Employer subject to the terms and conditions detailed herein. (2) The Coach at all times during his
employment shall be obliged to follow the Regulations concerning technical, sporting and disciplinary matters as
the same are from time to time required and/ or specified by the Employer”.

Furthermore, the following was stated in the General Conditions of both the agreements: “(77)
The present contract may be terminated and/ or suspended (as the case may be) for one of the following reasons.
(-..) b) In the case of a breach or defanlt of very serions terms of this contract by the Coach. (...) (14) The
present contract is terminated when: (.. .) d) unilaterally for a very serious reason. For the purpose of this contradt
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a “very serious reason” means any serions breach and/ or serious default of the terms and/ or conditions of the
contract, the disciplinary rules of the employer and/ or the CEA and the constant wrongful behavior and/or
conduct by any one Parties”.

On 23 July 2009, the Clubapparentlylost aninternational match against the club OFK Petrovac
from Montenegro and was thus allegedly eliminated from the Euro League qualification round.

By correspondence dated 24 July 2009, the Club summoned the Respondent before “#he Boand
of Directors or the Disciplinary Committee appointed by the Board of Directors” in order for the
Respondent to “plea or answer” to the charges against him and “particular (...) charge one”, i.e.
“violation of paragraph 2 of the agreement dated 11.5.2009 and also according to paragraph C of the Internal
Regulations and particnlar of the Chapter concerning Team Performance that the performance of the teams in the
European Matches of our team has not been up to the acceptable standards which resulted to the disqualification
of the Club’s team from the Eunropean competition”.

By correspondence dated 25 July 2009 (the Termination Notice), the Club terminated the
contractual relationship with the Respondent “for just cause and with immediate effect” explaining
that “she Board of the Club decided that you have seriously and grossly violated the express and implied terms
of your employment and well as the Internal Regulations of the Club . The Club specified that this decision
of termination had been taken after the meeting held on 24 July 2009 “after considering the report
and the suggestions of the Disciplinary Committee and after hearing your plea”.

By correspondence dated 27 July 2009, the Respondent informed the Club that he objected to
the termination arguing that there was no just cause that justified such termination.
Furthermore, the Respondent insisted that “Zhe employment contract” between the Parties was “sil/
valid and in force” and invited the respondent to fulfill its financial obligations towards his as
provided in the two agreements.

By correspondence dated 29 July 2009, the Club rejected the Respondent’s allegations by
arguing that he has “performed an unprofessional behaviour as well as unprecedented undisciplined behaviour
for the fame and history of the Club and the Club exercised its right and privilege according to the provisions of
the contracts as well as to the clanses of the Internal Regulations as well as to national Labonr legislation and
terminated the said contracts”.

On 3 August 2009, the Respondent lodged a claim with FIFA against the Appellant requesting
inter alia the payment of EUR 200.000,00, plus 5% interest. Additionally, the Respondent also
requested to be provided with the Appellant’s internal bonus regulationin order to claim the
payment of his bonus for the 2009/2010 season. Finally, the Respondent requested from the
Appellant the reimbursement of all taxes that he would have to pay on the claimed amounts in
Germany.

With regard to the dismissal, the Respondent argued the Club’s loss against OFK Petrovac and
its subsequent elimination from the European League should not constitute a reason for giving
notice nor a serious breach of contract under the terms of art 14 lit.d) of the two agreements.
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Furthermore, the Respondent stressed that a coach could not guarantee the sporting success of
a team and point out that, by means of his letterdated 27 July 2009, he had objected to the
termination of the contracts. In conclusion, the Respondent was of the opinion that the
Appellant had no reason to terminate the agreements and that, consequently, his claim should
be accepted.

By correspondence dated 21 May 2009 the Respondent based on information received
regarding the Club’s internal bonuses amended his claim. Consequently, the Respondent
requested from the Appellant an additional payment of EUR 32,000.00, plus 5% interest as
from 21 May 2010 (Bonus), as well as the amount of EUR 200,000.00 requested in his original
claim as follows:

- EUR 20,000,00 net, plus 5% interest as from 1 August 2009;

- EUR 20,000,00 net, plus 5% interest as from 1 September 2009;

- EUR 20,000,00 net, plus 5% interest as from 1 October 2009;

- EUR 20,000,00 net, plus 5% interest as from 1 November 2009;

- EUR 20,000,00 net, plus 5% interest as from 1 December 2009;

- EUR 20,000,00 net, plus 5% interest as from 1 January 2010;

- EUR 20,000,00 net, plus 5% interest as from 1 February 2010;

- EUR 20,000,00 net, plus 5% interest as from 1 March 2010;

- EUR 20,000,00 net, plus 5% interest as from 1 April 2010;

- EUR 20,000,00 net, plus 5% interest as from 1 May 2010.

By means of a correspondence dated 1 June 2010, the Appellant rejected the Respondent’s
claim in its entirety and argued that the contractual relationship between the Parties was
terminated with just cause.

In this regard the Appellant infer alia mentioned that according to the agreements and
particularly art 14 lit.d), the Parties had the right to “wnilaterally terminate the contracts for very serious
reasons” and that it had the right to “Zmpose Internal Regulations for the Rules of Foothall department of
the Club”.

In this connection, the Appellant maintained that the termination had been justified and that
“according to the said agreements” it had paid the Appellant “a// of its obligations as provided by the
agreements thus according to paragraph 2(a) of the specific condition of the supplementary agreement”.

Finally, the Appellantalleged that the Respondenthas not sustained anyloss or damage because
he “had been paid EUR 50,000.00 from the Club for 172 months provision of services to the Club since he
had been employed on the 16.11.2009 to the Club Maritzburg”.

By correspondence dated 17 August 2010, the Respondent amended once again his claim
explaining that after having being dismissed by the Appellant, he had been hired by the South
African football club Maritzburg United FC and had earned from the latter, until 31 May 2010,
the total amount of ZAR 418,761.
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Based on that the Respondent deemed that the mentioned amount should be deducted from
the total amount that he was claiming from the Appellant. Consequently, the Respondent
argued that that he was entitled to receive from the Appellant the amount of EUR 187,236.63,
plus interest.

Additionally, the Respondent argued that he had no knowledge of the Appellant’s Internal
Regulations and that the payment of EUR 50,000.00 from the Appellant to the Respondent did
not constitute a settlement for the amount that was still due to him.

Based on the information provided above, the FIFA PSC decided as follows in its Decision:

1.

2.

“The clazm of the Claimant, Ernst Middendorp, is partially accepted.

The Respondent, Anorthosis Famagusta FC, has to pay to the Claimant, Ernst Middendorp, the
amount of EUR 156,036 as well as 5% interest peryear on the said amount from 24 January 2011
until the date of the effective payment, within 30 days as from the date of notification of this decision.

Any further claims lodged by the Claimant, Ernst Middendorp, are rejected.

If the aforementioned sum is not paid within the aforementioned deadline, the present matter shall be
submitted upon the party’s request to FIFA’s Disciplinary Committee for consideration and a formal
decision.

The final costs of the proceedings in the amount of CHF 13,000.00 are to be paid by the Respondent,
Anorthosis Famagusta FC, within 30 days as from the notification of the present decision as follows:

5.1 The amonnt of CHE 8,000 has to be paid to FIEA to the following bank acconnt with
reference fo case nr. I3a 10-071007: (...)

5.2 The amonnt of CHF 5,000 has to be paid to the Claimant, Ernst Middendorp.
The Claimant, Ernst Middendorp, is directed to inform the Respondent, Anorthosis Famagusta FC,

immediately and directly of the acconnt number to which the remittances under point 2 and 5.2 above
is to be made and to notify the Players’Status Committee of every payment received”.

SUMMARY OF THE ARBITRAL PROCEEDINGS BEFORE CAS

On 10 October 2011, the Appellant filed a statement of appeal with CAS, challenging the
Decision, notified to the Appellant with its grounds on 30 September 2011.

On 21 October 2011, the Appellant filed its appeal brief.

On 27 October 2011, the Respondent filed his answer.
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By letter of 14 November 2011, the Parties were informed by CAS that the Panel had been
constituted as follows: Mr. Lars Hilliger, Attorney-at-law, Copenhagen, Denmark (President of
the Panel), Mr. Pantelis Dedes, Attorney-at-law, Athens, Greece (appointed by the Appellant)
and Mr. Goetz Eilers, Attorney-at-law, Darmstadt, Germany (appointed by the Respondent).

On 23 December 2011 CAS forwarded the Order of Procedure to the Parties, which the Parties
signed and returned to CAS.

HEARING

On 1 November 2011, the Appellant advised CAS that the preference of the Appellant was for
the Panel to issue an award based on the Parties’ written submissions. On 4 November 2011,
the Respondent informed CAS that it preferred an award based on the Parties’ written
submissions only. The Parties were then informed that the Panel had decided not to hold a
hearing in the case pursuant to Art. R57 of the Code of Sports-related Arbitration (the Code).
Furthermore, by signing the Order of Procedure, the Parties confirmed that their right to be
heard has been respected.

All written material has been duly taken into consideration by the Panel in its decision-making
process.

CAS JURISDICTION AND ADMISSIBILITY OF THE APPEAL

Art. R47 of the Code states as follows: “An appeal against the decision of a federation, association or
sports-related body may be filed with the CAS insofar as the statutes or regulations of the said body so provide
oras the parties have concluded a specific arbitration agreement and insofar as the Appellant has exhansted the
legal remedies available to him prior to the appeal, in accordance with the statutes or regulations of the said
sports-related body”.

With respect to the Decision, the jurisdiction of CAS derives from art. 62 and art. 63 of the
FIFA Statutes. In addition, neither the Appellant nor the Respondent objected to the
jurisdiction of CAS in their written submissions and both Parties confirmed the CAS
jurisdiction when signing the Order of Procedure.

The Decision with its grounds was notified to the Parties on 30 September 2011, and the
Appellant’s statement of appeal was lodged on 10 October 2011, i.e. within the statutory time
limit set forth by the FIFA Statutes, whichis not disputed. Furthermore, the statement of appeal
complied with all other requirements of Art. R48 of the Code.

It follows that CAS has jurisdiction to decide on the present appeal and that the appeal is
admissible.
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Under Article R57 of the Code, the Panel has full power to review the facts and the law and
may issue a de novo decision superseding, entirely or partially, the appealed one.

APPLICABLE LAW

Art. 62 para. 2 of the FIFA Statutes states as follows: “The provisions of the CAS Code of Sports-
Related Arbitration shall apply to the proceedings. CAS shall primarily apply the various regulations of FIFA
and, additionally, Swiss law”.

Article R58 of the Code states as follows: “The Panel shall decide the dispute according to the applicable
regulations and the rules of law chosen by the parties or, in the absence of such a choice, according to the law of
the country in which the federation, association or sports-related body which has issued the challenged decision is
domiciled or accordingto the rules of law, the application of which the Panel deems appropriate. In the latter case,

the Panel shall give reasons for its decision”.

In the present matter, the Panel finds that the Parties have not agreed on the application of any
particular law. The applicable law in this case shall consequently be the regulations of FIFA
and, additionally, Swiss law.

For the sake of good order the Panel notes that the following provision of the two agreements
General Conditions does not constitute that the Parties have agreed on any particularlaw to
govern the agreements: (7) “In the case of a financial dispute between the Employer and the Coach this
shall be subject of arbitration before the competent authority of the Cyprus Foothall Association (CEA) pursuant
to the provisions governing financial disputes as the same are applicable by the CFEA”. (15) “The Parties here
agree and acknowledge that their respective relations and (are) governed exclusively by this contract and submit
to the excclusive jurisdiction of the competent sporting organs and/ or authorities of Cyprus setting aside and/or
otherwise waiving the provisions of any labour law and/ or labonr related tribunal as well as the jurisdiction(of)
any il conrts”.

THE PARTIES’ REQUESTS FOR RELIEF AND POSITIONS

The following outline of the Parties’ positions is illustrative only and does not necessatily
comprise every contention put forward by the Parties. The Panel, however, has carefully
considered all the submissions filed by the Parties with CAS, even if there is no specific
reference to those submissions in the following summary.

The Appellant

In its statement of appeal of 10 October 2011 and in its appeal brief of 21 October 2011, the
Appellant requested the following from CAS:

1. “That the CAS states that the FIFA DRC (PSC) should have considered the decision false and
should dismiss it.
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That the CAS quashes any decision against the Club for any amount against the Club.

That the CAS then accepts and the club’s appeal and quashes the FIFA DRC (PSC) decision.
That the CAS grants to the Appellant, ex aequo et bono, an amount in order to contribute to his
legal costs and defense”.

AN

In its statement of appeal of 10 October 2011 and in its appeal brief of 21 October 2011, the
Appellant furthermore submitted its position with regard to its requests for relief as follows:

a)

b)

g

)

It is undisputable that both Parties signed the Agreement and the Supplementary
Agreement, which regulates the terms of the Respondent’s employment as Head Coach
of the Club for the 2009/2010 season.

By signing these agreements, the Respondent confirmed its obligation to observe and
respect the regulations for the technical and disciplinary matters.

On 24 July 2009, the Respondent was duly convened to appear before the Board of
Directors, and a proper hearing was held. On 25 July 2009, the Board of Directors
imposed sanctions on the Respondent and, on the same day, proceeded by terminating
the two agreements.

The Appellant initially alleges that FIFA, according to the terms of the agreements, had
no jurisdiction to try this case.

Moreover, the Decision is obviously wrong and contrary to “?he Rules and Regulations of
FIEA concerning the status and transfer of the professional players as well as to the provisions of the
contract of employment, the agreements and the Internal Regulations”.

Hence, the Decision erroneously establishes that the Respondent had no knowledge or
information regarding the Internal Regulations of the Club.

Furthermore, the Decision erroneously establishes that the termination of the agreements
was carried into effect without just cause, which is not correct.

The Decision erroneously fails to take into account the fact that the Respondent “grosshy
and seriously violated the terms of his agreements and the internal regulations of the cub”.

According to the convening notice for the meeting before the Board of Directors dated
24 July 2009 (see para 2.9) as well as the statements made when FIFA dealt with the
matter, this violation primarily constituted a “violation of paragraph 2 of the agreement dated
11.5.2009 and alsoaccordingto paragraph C of the Internal Regulations and particularly of the Chapter
concerning Team Performance that the performance of the team in the European Matches of our team has
not been up to the standards required by the Cub and the discipline of the players in the team has not
been up to the acceptable standards which resulted to the disqualification of the Club’s team from the
European competition”.
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In consequence, the Decision establishes - also erroneously - that the Respondent only
received the amount of EUR 43,963.27 from the Respondent’s new club for the
remaining original contract period, and the Decision erroneously establishes that the
Respondent is entitled to the full balance of the agreements.

Moreover, the Decision erroneously fails to take into account the fact that the
Respondent did not take all reasonable steps to find suitable employment after
termination of his agreements with the Club.

The Respondent

In his answer of 27 October 2011 to the Appellant’s appeal brief, the Respondent presented
the following request for relief:

“1. to reject the Appellant’s requests for relief
2. to order that the Appellant shall bear all costs of the procedure including the Respondent’s legal fees
3. 1o reect the request for a hearing”.

In support of his requests for relief, the Respondent submitted as follows:

a)

b)

J

First and foremost, neither the Appellant’s statement of appeal nor the Appellant’s appeal
brief contains “any substantial or detailed submissions that only theoretically might be appropriate to
raise donbts about the correctness of FIFEA’s decision”.

Accordingly, it is by no means adequate simply to state that the Appellant is of the opinion
that the Decision is wrong without specifying or proving on what basis such an allegation
is made.

In addition, the burden of proof showing that the Decision is wrong, as alleged by the
Appellant, lies on the Appellant - a burden which the Appellant has in no circumstances
been able to satisfy.

In regard to the questionabout the jurisdiction of FIFA, whichis doubted by the Appellant,
this was not doubted when the matter was pending before FIFA. Consequently, this
allegation cannot be made at this point during the arbitration proceedings before CAS.

The jurisdiction of FIFA follows directly from Article 22 C of the FIFA Regulations on
the Status and Transfer of Players, as this is an employment-related dispute between a club
and a coach of an international dimension and as no independent tribunal as defined in
Article 22 has been established in Cyprus.

In regard to the Appellant’s allegation about the Decision being “false and against the Rules
and Regulations”, this allegation by the Appellant contains no specific facts to prove in what



g

h)

k)

)

way the Respondent has committed gross breach of the agreements, nor does the Appellant
specify the regulations or contractual clauses that have allegedly been violated. In that
connection, the Panel itself is under no obligation to specify these allegations, which are
incidentally denied.

The background to the termination of the agreements was the fact that the Club’s team
lost an international match against the football club OFK Petrovac from Montenegro, the
result of which was that the Club left the competition in the second qualification round for
the UEFA Europe League, after having won its matches in the first qualification round.

The Club had won the first match against OFK Petrovac by 2-1 and lost the return match
by 1-3 after extra time.

It is submitted that such a defeat does not constitute just cause for the termination of the
agreements and, furthermore, that the Appellant, throughout the proceedings, has not been
able to reply to a range of questions, including without limitation:

““ What internal regulations has the Respondent violated?

- What specific bebaviour or conduct has caused such violation?

- How have these internal regulations been accepted by the Respondent or at least made known to
him?

- Why are the unknown offenses by the Respondent of such a severe nature that the Respondent
(Appellant) was not obliged to serve a warning notice on the Appellant (Respondent) prior
terminating the contract?”.

The Respondent had no knowledge of the Internal Regulations to which the Appellant
refers. Moreover, there is under no circumstances any breach of the agreements that
constitutes just cause for termination of the agreements. The Appellant has at no point
satisfied the burden of proof that this would have been the case.

The agreements have thus been terminated without just cause, the effect of which is that
the Respondent, as correctly mentioned in the Decision, is entitled to receive compensation
for such termination.

Considering the fact that the Agreement runs concurrently with the Supplement
Agreement, the Respondent agrees with the Decision that the balance of the agreements
for the remaining contract period amounts to EUR 200,000.00.

The Decision correctly reduced this amount by an amount of EUR 43,963.27, which is the
amount received by the Respondent as payment under his new contract with Maritzburg

United FC from South Africa.



n) Finally, the Respondent does not maintains his claim for payment of a bonus and
reimbursement of taxes payable in Germany, if applicable, which was previously raised
when the matter was pending before FIFA.

8. DISCUSSION ON THE MERITS

8.1 The Panel first of all notes that although the Appellant consistently refers to the fact that the
appealed decision has been pronounced by the dispute Resolution Chamber of FIFA, the
appealed decision has correctly been pronounced by the Players’Status Committee. In
considering the case, the Panel has therefore disregarded this misunderstanding.

8.2 Thus, the main issues to be resolved by the Panel are:

a) Was the FIFA PSC competent to deal with the dispute under the Agreement and the
Supplementary Agreement?

b) Were the Agreement and the Supplementary Agreement terminated with just cause
by the Appellant due to the Respondent’s breach of the term herein?

c) Is the Respondent entitled to receive compensation from the Appellant in the event
that the Agreement and the Supplementary Agreement were terminated without just
cause and, if so, what should the amount of such compensation be?

a) Was the FIFA PSC competent to deal with the dispute under the Agreement and the
Supplementary Agreement?

1. The Appellant submits that the FIFA was not competent to deal with the original dispute
and, in these circumstances, render its Decision. The Panel notes that article 15 of the
General Conditions of the two agreements states:

“The Parties here agree and acknowledge that their respective relations and (are) governed exclusively by
this contract and submit to the exclusive jurisdiction of the competent sporting organs and/ or anthorities
of Cyprus setting aside and/ or otherwise waiving the provisions of any labour law and/ or labour related
tribunal as well as the jurisdiction(of) any civil courts”.

2. It appears from art. 3 of the FIFA Rules Governing the Procedures of the Players’ Status
Committee and the Dispute Resolution Chamber (2008 edition) that the Players’ Status
Committee and the DRC shall examine their jurisdiction, in particular in the light of art.
22 to 24 of the Regulations on the Status and Transfer of Players.

3. Art. 22 of the Regulations on the Status and Transfer of Players (2008 edition) reads as
tollows: “Without prejudice to the right of any player or club to seek redress before a civil court for
employment-related disputes, FIFA is competent to hear:

a...
b)...



b)

¢) employment-related disputes between a club or an association and a coach of an international dimension,
unless an independent arbitration tribunal gnaranteeing fair proceedings exists at national level;

»

According to art. 23 of the same regulations, the Players’ Status Committee shall
adjudicate on any of the cases described under art. 22 ¢ and f as well as on all other
disputes arising from the application of these regulations, subject to art. 24.

Notwithstanding that the Regulations on the Status and Transfer of Playersis not directly
applicable to coaches (see para 8.2.c.2), the specific provisions of art. 22 and 23 are
directly applicable to coaches (see the direct and explicit extension of the provisions to
include matters relating to coaches).

Prima facie, the FIFA PSC is thus competent to deal with the dispute at hand unless the
exception clause mentioned in art. 22 is applicable. However, this exception clause will
be applicable only on condition that reference has specifically been made to the relevant
independent arbitration tribunal, which is not the case in either the Agreement or the
Supplementary Agreement. The Panel therefore concludes that the FIFA PSC was
competent to deal with the dispute.

Finally, the Panel notes that the Appellant never challenged the FIFA PSC competence
during the course of the first instance proceedings. Therefore, the Appellantis considered
as having accepted such competence and cannot contest it for the first time before CAS.

Were the Agreement and the Supplementary Agreement terminated with just cause by
the Appellant due to the Respondent’s breach of the term herein?

1.

According to the General Conditions of both agreements: “(77) The present contract may be
terminated and/ or suspended (as the case may be) for one of the following reasons. (...) b) In the case of
a breach or defanlt of very serious terms of this contract by the Coach. (14) The present contract is
terminated when: (...) d) unilaterally for a very serious reason. For the purpose of this contract a “very
serions reason” means any serious breach and/ or serious defanlt of the terms and/ or conditions of the
contract, the disciplinary rules of the employer and/ or the CEA and the constant wrongful behavionr
and/ or conduct by any one (of the) Parties”.

As mentioned above, the Appellant terminated the two agreements in July 2009 on
grounds of the Respondent’s alleged breach of the terms of these agreements and the
Internal Regulations, including, in particular “of the Chapter concerning Team Performance that
the performance of the team in the European Matches of our team has not been up to the standards
required by the Club and the discipline of the players in the team has not been up to the acceptable
standards which resulted to the disqualification of the Club’s team from the European competition”.

The Respondent has denied having committed any breach of any of the agreements ina
way that would entitle the Appellant to terminate the agreements with just cause, and the



Respondent has further stated that the burden of proof showing that such breach has in
all circumstances been committed lies on the Appellant and that the Appellant has in no
circumstances been able to satisfy this burden of proof.

The Panel agrees with the statement made by FIFA regarding the general legal principle
of burden of proof, according to which any party claiming a right on the basis of an
alleged fact must carry the burden of proof, proving that the alleged fact is as claimed.

The Panel notes that this is in line with art. 8 of the Swiss Civil Code (Swiss CC), which
stipulates as follows:

“Chague partie doit, si la loi ne prescrit le contraire, prouver les faits qu’elle allegue pour en déduire son
droit”.

In free translation
“Each party must, if the law does not provide for the contrary, prove the facts it alleges to derive its right’.

As a result, the Panel reaffirms the principle established by CAS jurisprudence that ‘%
CAS arbitration, any party wishing to prevail on a disputed issue must discharge its burden of prodf, ..
1t must meet the onus to substantiate its allegations and to affirmatively prove the facts on which it relies
with respect to that issue. In other words, the party which asserts facts to support its rights has the burden
of establishing them ... The Code sets forth an adversarial system of arbitral justice, rather than an
inquisitorial one. Hence, if a party wishes to establish some facts and persuade the deciding body, it must
actively substantiate its allegations with convincing evidence” (cf. CAS 2003 /A/5006, para. 54; CAS
2009/A/1810 & 1811, para. 46 and CAS 2009/A/1975, para. 7T1ff).

Against the background of an examination of the FIFA Decision and based on the appeal
proceedings, the Panel finds that the Appellant has failed to satisfy this burden of proof
sufficiently.

This means, for instance, that the Appellant has failed to satisfy the burden of proof that
the Respondent had accepted or, in the least, had knowledge of the Club’s Internal
Regulations.

Moreover, the Appellanthas in no circumstances been able to satisfy the burden of proof
to demonstrate that the Respondent has breached the agreed terms of employment in a
way that would entitle the Appellant to terminate the Agreement and the Supplementaty
Agreement with just cause.

The Panel notes, in compliance with CAS practice, that the absence of sporting results
cannot, as a general rule, constitute persea reason to terminate a contractual relationship
with just cause.
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11.

The Panel therefore agrees with the conclusion of the Decision, which provides that the
Respondent cannot be deemed to have breached the Agreement and/or the
Supplementary Agreement in such a way that it entitles the Appellant to terminate these
agreements with just cause.

As both agreements were undisputably terminated by the Appellant on 24 July 2009, the
Panel concludes that the termination has been without just cause.

Is the Respondententitled to receive compensation from the Appellantin the event that
the Agreement and the Supplementary Agreement were terminated without just cause
and, if so, what should the amount of such compensation be?

1.

It appears from the Decision that the PSC awarded compensation to the Respondent
with reference to and by application of the Regulations on the Status and Transfer of
Players.

As mentioned under chapter 6 above, the applicable law in this case shall be the various
regulations of FIFA and, additionally, Swiss law. However, the Panel notes that art. 17 of
the Regulations on the Status and Transfer of Players is not applicable in the present
dispute: the applicability of these regulations to a coach (as opposed to a player) cannot
be established according to CAS case law. In this respect, the Panel refers to the finding
by the CAS Panelin CAS 2008/A /1464 & 1467, para 68, according to which “(...) Artide
1 of the FIEA Regulations (“Scope”) provides that the Regulations concern ‘players”, not coaches.
Moreover, the FIFA Statutes no longer contain the provision which appeared in article 33.4 of their
2001 version, which equated coaches with players”.

During these proceedings, there has been no disagreement between the Parties
concerning the amount of the Appellant’s monthly salary under the Agreement and the
Supplementary Agreement, and it can be taken into account that this salary corresponds
to a net amount of EUR 20,000.00 per month.

The Panel notes that art. 337c of the Swiss Code of Obligations (CO) provides that in
case of termination without just cause of an employment contract of set duration, the
employer must, in principle, pay to the employee everything which the employee would
have been entitled to receive until the agreed conclusion of the agreement. The Panel also
notes that the burden of proof lies on the Respondent, as he requests compensation for
the breach by the Club. The Panel thus concludes that the Respondent, prima facie, is
entitled to receive financial compensation as a consequence of the Appellant’s
termination of the two agreements without just cause.

The Panel then notes that it isan undisputed factin the proceedings that the Respondent,
in the period concerned - from August 2009 to May 2010 - would have been entitled to
receive a total net salary of EUR 200,000.00, equivalent to 10 months of net EUR
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20,000.00 each. The Panel therefore uses this amount as a basis for the further
calculations.

Art. 337c para. 2 CO sets forth the principle that any amount which the employee saved,
earned or intentionally failed to earn further to termination can be deducted in mitigation
of the amount of the compensation. This reflects the general principle of damage
mitigation.

Notwithstanding that the Appellant must carry the burden of proof showing the existence
of circumstances that can justify mitigation of the amount of compensation, (see CAS
2011/A/2321 para. 8.40), the Respondent has submitted documentation to prove that he
has received remuneration under his subsequent contract of employment in the amount
of EUR 43,963.27.

The Panel notes that both Parties agree that this net amount of EUR 43,963.27 must be
used to mitigate the amount of compensation.

On the other hand, the Respondent has submitted that further mitigation of the amount
of compensation is required.

As mentioned above, the burden of proof showing that circumstances exist to justify any
further mitigation lies on the Appellant.

The Panel finds that inadequate proof is available to show that the Respondent has
received additional income for the original contract period, and the Appellant is found
not to have satisfied the burden of proof to demonstrate that the Respondent has not
endeavoured to find any other suitable employment within the same period.

Based on the foregoing, the Panel can conclude that the Respondent, as a consequence
of the Appellant’s termination without just cause, is entitled to receive compensation
corresponding to a monthly net salary of EUR 20,000.00 for 10 months, which amount
must be mitigated by the amount of EUR 43,963, received under the Respondent’s
contract with Mariztburg United FC. The Respondent is thus entitled to receive a net
amount of EUR 156,036, which is the same amount as the one determined in the
Decision. As the claim for interest is undisputed by the Parties, the amount must, in
compliance with Swiss CO art. 104, carry interest at the rate of 5% per year as from 24
January 2011, which is likewise in accordance with the Decision.

SUMMARY

Based on the foregoing and after taking into consideration all evidence produced and all
arguments made, the Panel finds that the Agreement and the Supplementary Agreement
between the Parties were terminated by the Appellant without just cause and that the
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Respondent is entitled to compensation in the amount of EUR 156.036 with interest of 5% per
year as of 24 January 2011.

The Appeal is therefore dismissed.

ON THESE GROUNDS

The Court of Arbitration for Sports rules:

1.

The appeal filed on 10 October 2010 by Anorthosis Famagusta FC against Mr. Ernst
Middendorp regarding the decision pronounced by the FIFA Players’ Status Committee on 24
January 2011 is dismissed.

The decision of the FIFA Players’ Status Committee of 24 January 2011 is upheld.

(..)
(..)

All further and other requests for relief are dismissed.



